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IN THE 


United States Court of Appeals 

fob the District of Columbia 


No. 8229. 


J. S. POTTS, T/A 

SOUTHERN PROGRESS PUBLISHING COMPANY, 

Appellant 

vs. 

MARTIN DIES, Appellee 


BRIEF AND APPENDIX FOR APPELLANT. 


Jurisdictional Statement. 

Jurisdiction in this Court is, of course, vested by Title 18, 
Sec. 26 (1929) of the District of Columbia code. 

Statement of Case. 

This is an appeal from the decree of the District Court 
of the United States for the District of Columbia, sustain¬ 
ing the motion of the appellee to dismiss the Complaint 
filed by the appellant. 

The appellant is the owner of Southern Progress Pub¬ 
lishing Company and publishes the publication Southern 
Progress, a magazine of general circulation in the South- 
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ern States of the United States. The appellee knowingly 
and wrongfully libeled the appellant when he, the appellee, 
published and distributed to the public on, to wit, October 
22, 1940, under his name of Martin Dies a publication en¬ 
titled “The Trojan Horse in America.” The libel complain¬ 
ed of states: 

“We have examined some of the criteria by which 
the Communist Trojan Horse may be identified. Let 
us now consider the marks of the Nazi Trojan Horse. 

“1. Does the organization through its leaders and 
literature laud the achievements of Adolf Hitler? Take 
for example, an illustration from a magazine which 
bears the name Southern Progress. ‘Adolf Hitler is 
the George Washington of Germany (and, maybe, of 
all Europe),’ declared this obscure paper. Ironically, 
the same publication announced Hitler’s contribution 
to peace, only five months before the outbreak of the 
present European war, in the following language: ‘The 
banning of jewish (sic) communist activities in Ger¬ 
many and other countries reduces war possibilities to 
the merest minimum.’ ” 

which is not a correct quotation from the magazine and 
which is untrue in that it imputes the magazine, Southern 
Progress, was and is of Nazi character thereby causing 
damage to the name and reputation of the plaintiff in the 
amount of One hundred thousand and 00/100 ($100,000.00) 
Dollars. On the appellee’s motion to dismiss the appel¬ 
lant’s Complaint the court was of the opinion that the 
words used by the appellee were not libelous per se and 
since there were no allegations of special damage the mo¬ 
tion was granted (App. 5). 


Statement of Points. 

The court erred in sustaining the appellee’s Motion to 
Dismiss. 
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Summary of Argument. 

The statement made by the appellee, Martin Dies, when 
he called the appellant a Nazi Trojan Horse is libelous per 
se. 


Argument. 

A trade name is not a separate entity from the owner of 
the trade-name and any damages or claims made by a trade- 
name have to be made in the name of the trade-name own¬ 
er. 


It has long been a well settled rule of law that the court 
might judicially take notice of the meaning of terms such as 
“Trojan Horse.” 

If words are actionable per se it is not necessary to allege 
special damages unless special damages are claimed. Here 
the appellant does not claim special damages. The quo¬ 
tation from The Trojan Horse in America, which has al¬ 
ready been set forth, can mean but one thing and that is 
that the appellant is a Nazi Trojan Horse. 


In Lane vs. Washington Daily News, 66 App. D. C. 245, 
85 F. (2) 822, the court held: 

“A publication claimed to be defamatory must be read 
and construed in the sense in which the readers to 
whom it is addressed would ordinarily understand it. 
So the whole item, including display lines, should be 
read and construed together, and its meaning and sig¬ 
nification thus determined. When thus read, if its 
meaning is so unambiguous as to reasonably bear but 
one interpretation it is for the judge to say whether 
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that signification is defamatory or not. If, upon the 
other hand, it is capable of two meanings, one of which 
would be libelous and actionable and the other not, it 
is for the jury to say, under all the circumstances sur¬ 
rounding its publication, including extraneous facts 
admissible in evidence, which of the two meanings 
would be attributed to it by those to whom it is address¬ 
ed or by whom it may be read. * * * It is well settled that 
if statements, whose meaning under the above rule is 
so unambiguous as reasonably to bear but one inter¬ 
pretation, tend to bring the plaintiff into contempt, ridi¬ 
cule and disgrace they are libelous per se, • * • 
though they do not charge the commission of a crime.” 

Washington Times Co. vs. Downey, 26 App. D. C. 
258. 

Poston vs. Washington A and Mt. Vernon R. Co., 
36 App. D. C. 359. 

Washington Herold vs. Berry, 41 App. D. C. 322. 


This question was considered in Sweeney vs. Schenectady 
Union Publishing Co., 122 F. (2) 288, heard by the Su¬ 
preme Court of the United States during the present term 
and decided four to four, wherein the court said: 

“The test is whether right-thinking persons would be 
reasonably expected to be induced by the publication to 
believe it truthfully represented the plaintiff’s attitude 
on the subject # * • and would be likely to regard him 
as a consequence in such a way that his reputation was 
injured.” 


The current effect of calling the appellant a Nazi Trojan 
Horse is to taint the appellant with disrespect and hold him 
up to contempt. 

Levy vs. Gelber, 25 N. Y. S. (2) 148. 


In the present case the gravamen of the action is not 
whether the quotation from “Southern Progress” is false 
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but whether the characterization of the appellant as a Nazi 
Trojan Horse is false. 

Because of the current effect of the statement made by 
the defendant on right thinking people, the court should rule 
as a matter of law, that the words so used are actionable 
per se. 

In Meyerson vs. Hurlbut, 68 App. D. C. 360, 98 F. (2) 
232 the court held that 

“ # * * it is only when the court can say that the publi¬ 
cation is not reasonably capable of any defamatory 
meaning and cannot reasonably be understood in any 
defamatory sense that the court can rule as a matter of 
law that the publication is not libelous.” 

The court in Sweeney vs. Schenectady Union Publishing 
Co., supra, said: 

“* * * Freedom of speech is as it always has been, free¬ 
dom to tell the truth and comment fairly upon facts 
and not a license to spread damaging falsehood * * *.” 

The privilege allowed publications is qualified and not 
absolute, and when comment exceeds fair criticism privi¬ 
lege no longer may be used as a defense. 

Washington Times vs. Bonner, 66 App. D. C. 280, 86 F. 
(2) 836, 110 A. L. R. 393 held : 

“The privilege of fair comment on matters of public 
interest, which constitutes a defense to an action for 
defamation does not extend to misstatements of fact, 
even though made without malice. * * * Where the pub¬ 
lication is libelous per se special damages need not be 
alleged or proved.” 

33 Am. Jur. 155-156 states the same principle as follows: 

“So, as a general proposition, it may be stated that 
comment is fair only when it confines itself to things 
or to the acts or conduct of persons, and comment go¬ 
ing. so far as to attack personal character or to impute 
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immoral or corrupt motives is unfair and not privi¬ 
leged. ” 

33 Am. Jur. 73 states: 

“Early in the common law, an imputation of objection¬ 
able political principals was actionable as for libel or 
slander. The courts in America have followed the 
common law, though the decisions are not numerous. It 
has been held libelous, owing to the obloquy and re¬ 
proach connected with such affiliations, to publish false¬ 
ly • # • that he is a spreader of sedition, • * *. When a 
publication refers to a person as a ‘Red,’ and the word 
is understood by the readers as referring to a person 
who believes in disobedience to law and is intent on 
forcibly appropriating all the property of others, the 
publication is defamatory and libelous per se.” 

Congress in The Selective Training and Service Act of 
1940 Sec. 8 (i) declared that Nazis are subversive to our 
government when it said “It is the expressed policy of the 
Congress that whenever a vacancy is caused in the employ¬ 
ment rolls of any business or industry by reason of induc¬ 
tion into the service of the United States of an employee 
pursuant to the provisions of this Act such vacancy shall 
not be filled by any person who is a member of the Commu¬ 
nist Party or the German-American Bund.” 

CONCLUSION. 

The appellant respectfully contends that the words used 
by the appellee are libelous per se and the appellant re¬ 
spectfully urges that the decree of the lower Court dismiss¬ 
ing the Complaint be set aside. 

Respectfully submitted, 

DOLORES MURRAY, 

Attorney for Appellant, 

J. S. Potts T/A 

Southern Progress Publishing 

Company. 
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APPENDIX. 


1 IN THE DISTRICT COURT OF THE 

UNITED STATES 


for the District of Columbia. 


J. S. Potts T/A Southern Progress Pub¬ 
lishing Company, Richmond, Va., 

Plaintiff, 


vs. 


Martin Dies, 1625 Hobart St., N. W., 
Washington, D. C. 


Defendant. 


Civil 

No. 


Action 

13,326 


Complaint for Libel. 

1. The plaintiff, J. S. Potts, is a citizen of the United 
States and a resident of the State of Virginia and brings 
this suit in his own right as an individual trading as South¬ 
ern Progress Publishing Company. 

2. The defendant, Martin Dies, is an individual citizen 
of the United States and is sued as an individual in his own 
right. 

3. The plaintiff is the owner of Southern Progress Pub¬ 
lishing Company and publishes the publication Southern 
Progress, a magazine of general circulation in the South¬ 
ern States of the United States which was published on 
the date of the libel complained of as well as for a number 
of years prior thereto and continues to be published, and 
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which had up to the date of the libel hereinafter referred to 
always enjoyed the reputation of fostering American ideals. 

4. The defendant, Martin Dies, knowingly and wrong¬ 
fully on, to-wit, October 22, 1940 published or caused to be 
published and distributed to the public under his name of 
Martin Dies a publication entitled “The Trojan Horse In 
America.” 

5. That on page twenty-two (22) of the aforesaid pub¬ 
lication, “The Trojan Horse In America,” it did state that, 

“We have examined some of the criteria by which 
the Communist Trojan Horse may be identified. Let 
us now consider the marks of the Nazi Trojan Horse. 

1. Does the organization through its leaders and 
literature laud the achievements of Adolf Hitler? Take, 
2 for example, an illustration from a magazine which 
bears the name Southern Progress. ‘Adolf Hitler 
is the George Washington of Germany (and maybe, of 
all Europe),’ declared this obscure paper. Ironically, 
the same publication announced Hitler’s contribution 
to peace, only five months before the outbreak of the 
present European war, in the following language: ‘The 
banning of jewish (sic) communist activities in Ger¬ 
many and other countries reduces war possibilities to 
the merest minimum.’ ”, 

which statement is untrue, in that it imputes the magazine. 
Southern Progress, was and is of Nazi character, to the 
damage of the name and reputation of the plaintiff in the 
amount of One hundred thousand and 00/100 ($100,000.00) 
Dollars. 

WHEREFORE, the plaintiff demands: 

1. That the defendant, Martin Dies, be enjoined from 
continuing publication of the aforesaid book, “The Trojan 
Horse In America. ’ ’ 
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2. That the plaintiff be awarded judgment against the 
defendant in the amount of One hundred thousand and 
00/100 ($100,000.00) Dollars besides costs of this suit. 

DOLORES MURRAY, 

Attorney for the Plaintiff , 

1420 New York Ave., N. W., 
Washington, D. C. 


3 IN THE DISTRICT COURT OF THE 

UNITED STATES 

for the District of Columbia. 


J. S. Potts T/A Southern Progress Pub¬ 
lishing Company, 

Plaintiff , 

vs. ' , 

Martin Dies, 

Defendant. 


Civil Action 
No. 13326. 


Motion to Dismiss the Complaint. 

Comes now the defendant in the above entitled cause, 
Martin Dies, by his attorneys, and moves the Court to dis¬ 
miss the Complaint in the above entitled cause, and for 
reasons thereof assigns: 

1. The Complaint fails to state a claim upon which re¬ 
lief can be granted. 

2. The Complaint fails to show that the plaintiff, J. S. 
Potts, was in any way connected with the article claimed to 
be libelous. 
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3. The Complaint fails to show by what right or by 
what means the plaintiff would be damaged in the event 
that there should be a libel against the magazine, “South¬ 
ern Progress.’’ 

4. The suit is brought in the name of J. S. Potts T/A 
Southern Progress Publishing Company, whereas damages 
are sought for the alleged damage of the name and repu¬ 
tation of J. S. Potts individually. 

5. The Complaint fails to state whether the publication 
of the defendant accurately quoted the periodical, “South¬ 
ern Progress.” 

6. From the quoted portions in the Complaint, the Court 
can state as a matter of law that the publication of the de¬ 
fendant did not impute to the magazine that it was and is 
of Nazi character. 

« *9 

7. The Complaint, after quoting excerpts from the book, 
“The Trojan Horse In America,” states, “which statement 
is untrue, in that it imputes the magazine, Southern Pro¬ 
gress, was and is of Nazi character, * * *.” There were sev¬ 
eral statements made and quoted in the Complaint, but the 
plaintiff merely claims one statement is untrue without stat¬ 
ing which one. 

S. The matter is privileged. 

ROBERT E. LYNCH, 

ANNA SHAPIRO, 

82115th Street, N. W., 

Attorneys for Defendant. 
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4 IN THE DISTRICT COURT OF THE 

UNITED STATES 

for the District of Columbia. 


J. S. Potts T/A Southern Progress Pub¬ 
lishing Company, 

Plaintiff, 

vs. 

Martin Dies, 

Defendant. 


Civil Action 
No. 13,326. 


Order Granting Motion to Dismiss Complaint. 

Upon consideration of the Motion to Dismiss the Com¬ 
plaint filed on behalf of the defendant herein, and after ar¬ 
gument in open Court, and it appearing that the plaintiff 
elects to stand upon the Complaint and does not desire to 
amend, it is by the Court this 27th day of February, 1942, 

ORDERED, That the Complaint in this cause be and the 
same is hereby dismissed. 


JENNINGS BAILEY, 
Justice. 

No objection as to form: 

Dolores Murray, 

Attorney for the Plaintiff . 
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IN THE DISTRICT COURT OF THE 
UNITED STATES 

for the District of Columbia. 


Civil Action 
No. 13,326. 
Filed Mar. 13, 
1942. 


Assignment of Errors. 

The Court erred: 

1. In sustaining defendant’s motion to dismiss the Bill 
of Complaint. 

2. And other respects apparent of record. 

DOLORES MURRAY, 

Attorney for the Plaintiff, 

1420 New York Ave., N. W., 
Washington, D. C. 

A copy of the foregoing Assignment of 

Errors acknowledged this 19th day of March, 1942. 

Robert E. Lynch, 

Anna Shapiro, . * 

82115th St., N. W., 

Washington, D. C., 

Attorneys for Defendant . 


J. S. Potts T/A Southern Progress Pub¬ 
lishing Company, 

Plaintiff, 

vs. 

Martin Dies, 

Defendant. 
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7 IN THE DISTRICT COURT OF THE 

UNITED STATES 

for the District of Columbia. 


. S. Potts T/A Southern Progress Pub¬ 
lishing Company, 

Plaintiff, 


vs. 


Martin Dies, 


Defendant. 


Civil Action 
No. 13,326. 
Filed Mar. 19, 


1942. 


Designation of Record. 

The Clerk of the Court will prepare the transcript of the 
record on appeal in the above entitled case and will include 
therein the following: 

1. Bill of Complaint for libel. 

2. Motion to dismiss Bill of Complaint filed by the de¬ 
fendant, Martin Dies. 

3. Decree dismissing Bill of Complaint. 

4. Assignment of Errors. 

5. This designation. 

DOLORES MURRAY, 

Attorney for Plaintiff , 

1420 New York Ave., N. W. 

Service of the foregoing Designation of Record, 
and receipt of a copy thereof, acknowledged this 
19th day of March, 1942. 

Robert E. Lynch, 

Anna Shapiro, 

Attorneys for Defendant , 

82115th St., N. W. 
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IN THE 


United States Court of Appeals 

foe the District of Columbia. 


No. 8229 


J. S. POTTS, T/A 

SOUTHERN PROGRESS PUBLISHING COMPANY, 

Appellant 

vs. 

MARTIN DIES, Appellee 


BRIEF FOR APPELLEE. 


Counterstatement of Case. 

The appellant, on page 2 of his brief, states that the al¬ 
leged libel complained of was not a correct quotation from 
the magazine which was published by appellant. At the 
bottom of page 4 of appellant’s brief, we find the follow¬ 
ing: 

“In the present case the gravamen of the action is 
not whether the quotation from ‘Southern Progress’ 
is false but whether the characterization of the ap¬ 
pellant as a Nazi Trojan Horse is false.” 

Counsel for appellee feel justified in stating to the Court 
in this brief that appellant’s counsel will not contend that 
the appellee’s publication did not accurately quote from the 







magazine 1 ‘Southern Progress.’’ The statement on page 
2 is inconsistent with that on page 4 of the brief and it is 
felt that appellant’s counsel will concede that the quotation 
was correct and that the real basis of the action is the al¬ 
leged characterization. 

Summary of Argument. 

I. The appellee’s publication is not libellous per se. 

II. The matter was privileged. 

III. The complaint fails to show by what right or by what 
means the Appellant would be damaged in the event 
that there should be a libel against the magazine, 
“Southern Progress.” 

ARGUMENT. 

I. The Defendant’s Publication is not Libellous Per Se. 

The Complaint (appellant’s appendix 2) quotes from 
the publication and then adds: “which statement is untrue, 
in that it imputes the magazine, Southern Progress, was 
and is of Nazi character. * * *” It should be taken from 
this statement in the Complaint that the defendant’s pub¬ 
lication correctly quotes the magazine, Southern Progress, 
but complains that the criteria for identification of a Nazi 
Trojan Horse may be determined by an organization which, 
through its leader, lauds the achievements of Adolph Hit¬ 
ler. The language of Southern Progress as found in the 
quotation of the defendant’s publication, certainly lauds 
the achievements of Adolph Hitler in declaring him to be 
the “George Washington of Germany (and maybe, of all 
Europe).” It also lauds Hitler wherein it states that he 
has reduced the war possibilities to a merest minimum by 
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the banning of Jewish communistic activities in Germany 
and other countries. 

The lower Court and this Court do not have to close 
their eyes to what the Country and everyone else knows. 
The comparison of Hitler with George Washington cer¬ 
tainly lauds Hitler and the declaration that Hitler reduces 
war possibilities to the merest minimum also lauds his 
achievements. 

The United States Congress, however, even before the 
declaration of war by this Country, has declared its policy 
concerning its position toward sympathizers of Nazi Ger¬ 
many. Thus the Selective Training and Service Act of 1940, 
U. S. C. A. Title 50, App. §308 (i) states: 

“It is the expressed policy of the Congress that 
whenever a vacancy is caused in the employment rolls 
of any business or industry by reason of induction into 
the service of the United States of an employee pursu¬ 
ant to the provisions of this Act such vacancy shall not 
be filled by any person who is a member of the Com¬ 
munist Party or the German-American Bund.” (Sept. 
16,1940, c. 720 §8, 54 Stat. 890.) 

The defendant’s publication did not libel either J. S. 
Potts or the Southern Progress Publishing Company, but 
the said Southern Progress libelled itself in declaring its 
views of Adolph Hitler. The defendant merely quoted the 
magazine and asked the question, “Does the organization 
through its leaders and literature laud the achievements of 
Adolph Hitler?” Then, the defendant’s publication states: 
“Take, for example, an illustration from a magazine which 
bears the name Southern Progress,” and then quotes state¬ 
ments from that magazine. The defendant’s suggested 
question and the example show upon their face that they 






are true. The plaintiff cannot deny that the publication 
Southern Progress lauded the achievements of Adolph Hit¬ 
ler. 

The very most about which appellant can complain is 
that the appellee’s publication states: 

“Let us consider the marks of the Nazi Trojan 
Horse.” 

In doing this, however, appellee sets forth a fair standard 
of determining the marks of the Nazi Trojan Horse in 
which he then states: 

“Does the organization through its leaders and lit¬ 
erature laud the achievements of Adolph Hitler?” 

Appellee then, as an example, correctly quotes from the 
publication “Southern Progress.” The characterization 
of the publication is completely consistent with the state¬ 
ments contained in the appellant’s publication. Appellant 
cannot say that the statements appearing in his magazine 
did not laud the achievements of Hitler; and irrespective 
of what his secret motive or intent might have been, by 
publishing the highest type of praise upon the work of 
Adolph Hitler, it would, in effect, be a mark of the Nazi 
Trojan Horse. 

This Court, on May 25, 1942, in the case of Sweeney vs. 
Patterson, et al., (not yet reported) so fully covered the 
entire field of libel that it seems unnecessary to do more 
than to refer to this case. The Court in this opinion said: 

“Even if the italicized statements are false, appel¬ 
lant has stated no claim on which relief can be granted. 
The cases are in conflict, but in our view it is not ac¬ 
tionable to publish erroneous and injurious statements 
of fact and injurious comment or opinion regarding 
the political conduct and views of public officials, so 
long as no charge of crime, corruption, gross immoral- 
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ity or gross incompetence is made and no special dam¬ 
age results. Such a publication is not ‘libelous per se.’ 
* * * Errors of fact, particularly in regard to a man’s 
mental states and processes, are inevitable. Informa¬ 
tion and discussion will be discouraged, and the pub¬ 
lic interest in public knowledge of important facts will 
be poorly defended, if error subjects its author to a 
libel suit without even a showing of economic loss. 
Whatever is added to the field of libel is taken from 
the field of free debate. If other public interests are 
thought to outweigh, in respect to some utterances, the 
public interest in knowledge and debate, they call for 
legislative changes in public law rather than judicial 
changes in the law of libel.” 


The appellant here claims no special damages and does 
not contend that the alleged libel charges him with a crime. 


The Court's attention is also invited to the following 
cases: 

In Tabart v. Tipper , 1 Campb. 351, the following doctrine 
was laid down by Lord Ellenborough: 

“Liberty of criticism must be allowed or we should 
neither have purity of taste nor of morals. Fair dis¬ 
cussion is essentially necessary to the truth of history 
and the advancement of science. The publication there¬ 
fore I shall never consider a libel which has for its 
object, not to injure the reputation of any individual, 
but to correct misrepresentations of fact, to review 
sophistical reasoning, to expose a vicious taste in lit¬ 
erature, or to censure what is hostile to morality.” 


In Hoeppner v. Dunkirk Printing Co., 72 A. L. R. 913, 254 
N. Y. 95,172 N. E. 139, the Court said: 

“Everyone has a right to comment on matters of 
public interest and concern, provided he does so fair¬ 
ly e and with an honest purpose. Such comments or 
criticisms are not libelous, however severe in their 
terms, unless they are written maliciously.” 
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It is a well-established rule of law that criticism, al¬ 
though severe and caustic, so long as it is directed to liter¬ 
ary compositions and theories, and not to the personal 
character of the author, is not libelous. Dowling v. Liv¬ 
ingstone, 108 Mich. 321, 32 L. R. A. 104, 62 Am. St. Rep. 
702, 66 N. W. 225. 

The Complaint nowhere charges that the publication of 
the appellee was done maliciously. The tremendous inter¬ 
est of the public in a free discussion of those favoring 
dictatorship as a form of government as opposed to a free 
democracy has been for several years the matter of much 
comment, both spoken and written. The magazine “South¬ 
ern Progress” was correctly quoted by the appellee in his 
publication. The printing that “Adolph Hitler is the 
George Washington of Germany (and maybe, of all 
Europe),” certainly is praising the achievements of the 
head of the German Government. 

The test, therefore, is, may one comment on this praise 
and say, in effect, that one so writing or believing is sympa¬ 
thetic with the dictator form of Government. It is sub¬ 
mitted that the remarks of the appellee in his publication 
were most mild and temperate and correctly characterized 
the publication of the appellant. 

II. The Matter was Privileged. 

Appellant’s publication in discussing national and inter¬ 
national affairs is subject to the same criticism that may 
be levelled against an individual who engages in such ac¬ 
tivities. The “Southern Progress” Magazine does not 
have a right to publish whatever it wishes and then close 
the pages of any other publication which may disagree with 
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it. The disagreement need not be in stating a different 
view, but may characterize and comment on the views taken 
by the first publication. It is not contended that appellee 
was acting from any malicious motives. 

The statement of the law with regard to the right of 
criticism and comment is clearly set forth in 33 Am. Juris . 
155, 156, wherein the following is found: 

“Matters of public interest and concern are legiti¬ 
mate subjects of criticism, and everyone has a right 
to comment thereon as long as he does so fairly and 
with an honest purpose. Such comments or criticisms 
are not libelous, however severe in their terms, unless 
they are made maliciously. Many cases consider the 
right to comment on matters of public interest as sim¬ 
ply an application of the general principle of the tech¬ 
nical qualified privilege.” (Italics ours.) 

Irrespective of what may have been the notion of some 
of the rule prohibiting criticism of the views of one state¬ 
ment in a publication, the correct and common sense rule 
should be that where the matter under discussion is one 
of public interest and the writer is not actuated by malice, 
then such comment is clearly privileged. 

HI. The Complaint Fails to show by what Right or 
by what Means the Appellant would be Damaged in the 
Event that there should be a Libel against the magazine, 
‘‘Southern Progress.” 

The Complaint (appellant’s appendix 2) sets forth a part 
of the book published by the defendant. It should be noted 
that nowhere is the name “J. S. Potts” mentioned direct¬ 
ly or indirectly. Yet, paragraph 1 of the Complaint (ap¬ 
pellant’s appendix 1) states: “The plaintiff, J. S. Potts, 
is a citizen of the United States and a resident of the State 
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of Virginia, and brings this suit in his own right as an 
individual trading as the Southern Progress Publishing 
Company.” The Southern Progress Publishing Company 
was not mentioned in the quoted part of the defendant’s 
publication. There is nothing in the defendant’s publica¬ 
tion as set forth in the Complaint which refers either to 
the defendant individually or the Southern Progress Pub¬ 
lishing Company. There is nothing to show in the Com¬ 
plaint that the magazine mentioned, “Southern Progress” 
is the Southern Progress Publishing Company or J. S. 
Potts. At most, the Complaint states that the Southern 
Progress Publishing Company publishes the publication, 
“Southern Progress.” 

Courts have held that individuals or a corporation may 
sue for a libel. No case has been found which permits a 
“Company” to maintain a libel action. See DuPont En¬ 
gineering Co. v. Nashville Banner Pub. Co. (Dist. Ct. M. D. 
Tenn. 1925) 13 F. (2d) 186. 

No action can be maintained except on the ground that 
the alleged libelous statements are degrading to appel¬ 
lant’s periodical. To maintain the action on this ground, 
there must be an allegation and proof of special damages. 

Rule 9(g) of the Civil Rules of Procedure states: 

“Special Damage. When items of special damage 
are claimed, they shall be specifically stated.” 

In Browning v. Van Rensselaer, 97 Fed. 531, it was held 
not to be libelous per se to say of a book entitled “Ameri¬ 
cans of Royal Descent” that “This work gives no author¬ 
ities for the statements it contains,” and that “in almost 
all cases the descendants are proved to be illegitimate.” 
The Court said that, as the alleged libel was against the 
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booh, and not against the author personally, averment of 
special damage was essential to the action. 

In the case at bar, the appellee’s comment was concern¬ 
ing the literary work of the appellant’s magazine and was 
within the ordinary scope of literary criticism. Therefore, 
it was not actionable as there is no personal reflection on 
the author in merely reiterating a statement made by the 
author himself. The statements in appellee’s book re¬ 
garding the periodical of the appellant are not libelous. 
They in no ways attack the appellant personally nor his 
business. It is nothing but a discussion of a periodical 
which was offered to the public and merely contains the 
opinion of appellee with regard to the same. 

Both the Federal and State Courts have consistently rul¬ 
ed that the article or statement must be considered in its 
entirety and interpreted in its natural and reasonable 
sense. When we consider this as the rule, no one can say 
that the appellant, J. S. Potts, was libelled. 

It further appears from a fair reading of the entire 
article that the statements complained of refer solely to 
the views of the appellant’s publication. They do not criti¬ 
cize him in his personal or private capacity. 

CONCLUSION. 

Appellee respectfully submits that the action of the trial 
court in sustaining the motion to dismiss was correct and 
should be affirmed. 

Respectfully submitted, 

ROBERT E. LYNCH, 

• • ANNA SHAPIRO, 

• 821 15th Street, N. W., '• 

Washington, D. C., 

Attorneys for Appellee. 



